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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

PRESENT:- N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Criminal Revision No. 05 (S-1) of 2018 

 
Sri TarunSahu-----------------Petitioner 

 
-Vs- 

   Sri Hari Sarkar-------------------OppositeParty. 

 

FOR THE PETITIONER  :- Mr.A.K.Paul, Advocate. 

FOR THE OPPOSITE PARTY   :- Mr.P.S.Sethi, Advocate. 

DATE OF HEARING   :- 16.07.2019. 

 DATE OF JUDGMENT   :- 29.07.2019. 

 

JUDGMENT 
 

1. This revision u/s 397/399 of the CrPC has been directed against the 

orders dated 10.10.2017 and all subsequent orders passed by the 

learned Addl. CJM, Sonitpur, in CR Case No. 587/2017 U/s 419/468/506 

IPC whereby the learned Magistrate had taken cognizance of the 

aforesaid offences and issued process to the petitioner as an accused. 

2. Brief facts which are necessary and relevant to introduce here 

are as follows: 
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A complaint was filed on 7.6.2017 by the President of an NGO namely 

“Amar SevaGraminVikash Samittee”, Mizibari under Dhekiajuli Police 

Station. It was stated that this NGO was previously known as 

MijibariGaonUnnayan Samittee which purchased a plot of land 

measuring 1B-1K-19 Ls which was also mutated in the name of the 

then president of the samittee. The said samittee was subsequently 

renamed as “Amar SevaGraminVikash Samittee”. The said samittee 

used to carry out developmental work for the welfare and development 

of the villagers. Fish farming was also done on the said land. On 

5.2.2017, a resolution was adopted in a meeting of the samitttee that a 

public fishery would be dug on the said land by investing the financial 

grant which was received by the samittee from the Government. When 

the process was started, it came to light that the accused/petitioner had 

sold the said land to the accused no.2 named in the complaint by 

executing a registered deed of sale. It also revealed that the said deed 

was executed and registered on 6.12.2016 by the accused/petitioner by 

falsely projecting him as the president of the samittee and thus, 

executed forged sale deed in favour of the accused no.2. So, this 

complaint was filed.    

3. On receiving the said complaint, the learned Magistrate had proceeded 

to examine the complainant and then other witnesses produced by the 

complainant were also examined U/s 202 CrPC. A brief investigation 

was also ordered by the learned Magistrate U/s 202 CrPC and finally, 

cognizance of the aforesaid offences was taken and process was issued 

to the accused vide order dated. 10.10.2017 which is now, impugned in 

his revision. 

4. Having admitted this revision, notice wasissued upon the opposite party 

and the OP has entered appearance. The relevant record was also 

called for from the learned trial court. Upon consideration of the factual 

and legal position, the following point has been framed for 

determination: 
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POINT FOR DETERMINATION 

 Whether the order dated 10.10.2017 passed by the learned Addl. 

CJM, Sonitpur at Tezpur in connection with CR Case No. 

587/2017is sustainable in law or needs any interference in this 

revision? 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION 

5. I have carefully gone through the relevant case record and have also 

heard learned counsel for both the sides at length. The laws relevant to 

the issue have also been duly considered. 

6. Ld. counsel for the petitioner has argued that the impugned order dated 

10-10-2017 is unsustainable in law as the same has been passed by the 

Ld. Trying Magistrate without there being sufficient grounds for 

proceeding against the revision-petitioner. It is argued that the Ld. 

Magistrate did not find any sufficient ground to proceed against the 

other two accused persons one of whom was the Lat Mandal of 

Dhekiajuli Circle Office. It is argued that the revision-petitioner had 

disposed of the land in dispute as per the permission granted to him by 

the appropriate authority and therefore, it is always necessary and 

expected that the appropriate authority would make due enquiry as to 

the genuinenessregarding the right of the seller and then only a 

permission would be granted. It is therefore, argued that if the 

permission was duly granted to the revision-petitioner to sell out the 

land in dispute, it cannot be said that the accused/petitioner had 

committed any offence under the law because he was granted 

permission duly by the appropriate authority. It is, therefore, argued 

that the Ld. Trying Magistrate without considering the materials on 

record in it proper perspective, had taken cognizance of the offence 

alleged against the revision-petitioner and accordingly issued summons 

to the revision-petitioner vide the impugned order dated 10-10-17 
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which is therefore, not sustainable in law. In support of his argument, 

ld. counsel for the accused/petitioner has relied on the following 

decisions : 

1) AVTAR SINGH Vs ANDREW YULE AND COMPANY LTD. AND OTHERS, 

(2007) CrLJ 3915, 

2) GHCL EMPLOYEES STOCK OPTION TRUST Vs INDIA INFOLINE LTD, 

(2013) 4 SCC 505, 

3) INTERNATIONAL ADVANCED RESEARCH CENTRE FOR POWDER 

METALLURGY AND NEW MATERIALS (ARCI) AND OTHERS Vs NIMRA 

CERGLASS TECHNICS (P) LTD. AND OTHERS, (2016) 1 SCC 348, and 

4) MAHABIR PRASAD KANNODIA Vs STATE OF JHARKHAND COURT AND 

ANOTHER, (2004) CrLJ 4768. 

7. On the other hand, Ld. Counsel for the respondent has vehemently 

argued that the Ld. Trying Magistrate had duly taken cognizance of the 

offences against the revision-petitioner and accordingly issued process 

on the basis of the materials available on record. It is further argued by 

the ld. Counsel for the respondent that there is a civil suit pending in 

respect of the disputed land before the Court of Ld. Munsiff, No.1, 

Tezpur, Sonitpur but the pendency of the said civil suit is in no way a 

bar on the power of the Magistrate to take cognizance of any offence 

arising out of the same transaction. It was further argued that if a 

single act of the accused constitutes both civil as well as criminal 

liability, there is no bar under the law that two proceedings cannot arise 

against the accused and cannot simultaneously run. It was also argued 

that Ld. Trying Magistrate had duly considered the averments made in 

the complaint petition and had also taken into consideration the 

statements of the complainant as well as the witnesses who were 

examined on behalf of the complainant and thereafter, the Ld. 

Magistrate, having found sufficient materials to proceed against the 

accused, issued process against him by passing a reasoned order and 
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therefore, the impugn order does not call for any interference in this 

revision. In support of his argument, the Ld. counsel for the respondent 

has relied on the following decisions: 

1) ADALAT PRASAD Vs ROOPLAL JINDAL AND OTHERS, AIR 2004 SC 

4674, 

2) IQBAL SINGH MARWAH AND ANOTHER Vs MEENAKSHI MARWAH AND 

ANOTHER, (2005) 4 SCC 370, 

3) M.S. SHERIFF Vs THE STATE OF MADRAS AND OTHERS, AIR 1954 SC 

397, 

4) P. SWAROOPA RANI Vs M. HARI NARAYANA @ HARI BABU, AIR 2008 

SC 1884, 

5) SYED ASKARI HADI ALI AUGUSTINE IMAM AND ANOTHER Vs STATE 

(DELHI ADMN.) AND ANOTHER, AIR 2009 SC 3232, 

6) Debendra Kr. Mittal vs. State, 2008 Legal Eagle 183, and 

7) Emperor vs. KwajaNazayr Ahmed, AIR 1945 Privy Council 18. 

8. I have carefully considered the argument advanced by ld. counsel for 

both the sides. I have also gone through the decisions relied on. The 

materials available on record including the record of Ld. Trial Court has 

also been carefully perused. 

9. What is important to point out at the outset is that this is a revision 

preferred U/s.397/399 of the Cr.P.C. against the order dated 10-10-17 

passed by the Ld. Addl. Chief Judicial Magistrate, Sonitpur, Tezpur 

whereby the Ld. Magistrate has taken cognizance of offences 

U/s.419/468/506 of the IPC against the accused/petitioner and issued 

process against him. Law is well settled that the order of taking 

cognizance and issuance of process is not an interlocutory order within 

the meaning of Sec. 397(2) of the Cr.P.C. and hence, the same is 

revisable. This is clearly laid down by the Hon’ble Apex Court in the 
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case of Amarnath and Others reported in AIR 1977 SC 2185. Ld. 

counsel for the petitioner has also relied on the case of Avtar Singh 

reported in 2007 Crl.L.J. 3915 wherein the Hon’ble Gauhati High 

Court has also held that an order issuing process is a revisable order 

U/s.397 of Cr.P.C. However, it is important to point out here that the 

Ld. counsel for the petitioner has further submitted that no criminal 

liability arises in the facts and circumstances of a particular case which 

are predominantly civil in nature. In support of his submission, reliance 

has been placed in the case of GHCL Employees (Supra). The 

aforesaid submission has been duly considered in the light of the 

decision relied on. I have also gone through the aforesaid case laws 

relied on by the Ld. counsel for the revision-petitioner. 

10.  Whether the facts and circumstances of a particular case are 

predominantly civil in nature or not, is a question which can be decided 

only when the some evidence is led by both the parties. The law is well-

settled that criminal liability arises whenever the act of the accused falls 

within any of the penal provision of law. 

11. In the present case, as already noted above, the complaint was filed 

before the Ld. Magistrate stating that the accused had illegally 

transferred a plot of land belonging to “Amar 

SevaGraminVikashSamittee” which was an NGO set up by the villagers 

for general welfare of the people of the locality. The said samittee was 

set up in the year 1984 and the father of the accused was the president 

of the said samittee. The samittee also owned a plot of land which is 

mentioned in the complaint. The villagers also started fish farming and 

pisciculture on the said land and also applied for some financial grants 

from the Government which was ultimately received by the villagers. 

Thereafter, it was decided that a public fishery would be set up in the 

said land. When the process was started for digging the fishery it came 

to light that the accused had already sold out the land in 2016 by 

executing a registered sale deed in favour of accused No.2 as named in 



P a g e  | 7 

Criminal Revision No. 05 (S-1) of 2018 

Page 7 of 10 
 

the complaint. It is therefore, alleged by the complainant that the 

accused/petitioner had sold out the said land belonging to “Amar 

SevaGraminVikash Samittee” illegally and by projecting himself as the 

president of the said samittee and thereby committed an offence of 

cheating by impersonation. It further appears from perusal of the 

record that the Ld. Magistrate had examined the complainant U/s.200 

Cr.P.C. and other two witnesses U/s.202 of Cr.P.C. Thereafter, the Ld. 

Magistrate has also asked police to make an investigation U/s.202 of 

Cr.P.C. and to submit a report. The said investigation was done and 

police has submitted a report which has been considered by the Ld. 

Magistrate together with the original complaint, the statement of the 

complainant and other two witnesses. Having done so, the Ld. 

Magistrate has come to the conclusion that there are sufficient grounds 

for proceeding against the present revision-petitioner U/s.419/468/506 

of IPC. The Ld. Magistrate was further of the opinion that there were no 

grounds for proceeding against the other two accused persons and 

therefore, no process was issued against them. From perusal of the 

aforesaid materials, it clearly appears to me that the Ld. Magistrate has 

duly considered all the materials which were available before him and 

thus, he has come to a prima-facie conclusion about the existence of 

sufficient ground for proceeding against the present revision-petitioner. 

12. Ld. Counsel for the revision-petitioner has further submitted that the 

petitioner had executed a registered sale deed in favour of accused 

No.2. The registration of a sale deed itself presupposes compliance of 

some official formalities and therefore, it cannot be prima-facie 

concluded that the registered sale deed was a forged and fabricated 

one. I regret my inability to agree with the said submission. There are 

numbers of reported cases wherein it has been held that even 

registered documents are executed with forgery and fabrication. 

Therefore, whether in fact, any forgery was committed by the revision-

petitioner or whether he had committed an offence of cheating by 
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impersonation, is a broad question which can be decided only after the 

parties are given due opportunities to adduce evidence before the 

Court. It is to be noted here that at the time of taking cognizance of an 

offence and issuing process, the Magistrate is not required to see as to 

whether there are clinching evidence on record enabling the Court to 

record an order of conviction in future. What Magistrate is supposed to 

see is only the existence of a prima-facie case against the accused at 

the time of issuance of process. In the case of KANTI BHADRA SHAH 

AND ANOTHER Vs THE STATE OF WEST BENGAL,reported inAIR 2000 

SC 522,theHon’ble Apex Court had an occasion to observed as follows : 

“If there is no legal requirement that the trial Court should 

write an order showing the reasons for framing a charge, why 

should the already burdened trial Courts be further burdened 

with such an extra work. The time has reached to adopt all 

possible measures to expedite the Court procedures and to 

chalk out measure to avert all roadblocks causing avoidable 

delays. If a Magistrate is to write detailed orders at different 

stages merely because the counsel would address arguments 

at all stages, the snail paced progress of proceedings in trial 

Courts would further be slowed down. We are coming 

across interlocutory orders of Magistrates and Sessions 

Judges running into several pages. We can appreciate if 

such a detailed order had been passed for culminating 

the proceedings before them. But it is quite 

unnecessary to write detailed orders at other stages, 

such as issuing process, remanding the accused to 

custody, framing of charges, passing over to next 

stages in the trial.” 

13.  Thus from the aforesaid observations of the Hon’ble Apex Court it is 

clear that even the Magistrate is not required to pass a reasoned order 

in a case while taking cognizance of an offence and issuing process 

against the accused. 



P a g e  | 9 

Criminal Revision No. 05 (S-1) of 2018 

Page 9 of 10 
 

14. What is important to point out here is that the learnedCounsel for the 

respondent has submitted that there is no bar in law that a civil suit and 

a criminal proceeding arising out of the same transaction and same set 

of facts cannot simultaneously run. This is a true proposition of law and 

it is by now well-settled by a catena of judicial pronouncement that a 

criminal proceeding and civil proceeding are diametrically different in 

nature and the procedure, and therefore, both of the said proceedings 

can run together. It is a matter of common knowledge that civil suits 

are decided on the basis of preponderance of probability while criminal 

liability is decided on the theory of “beyond reasonable doubt”. The 

position being so, both the proceedings are independent and existence 

of one proceeding cannot negate the existence of the other one. I think 

this aspect need not be further gone into.  

15. It is also to be borne in mind that when the proceeding before the 

Magistrate will start, the complainant side shall adduce evidence in the 

case and the accused shall get an opportunity to cross examine the 

witnesses. Thereafter the accused shall also get an opportunity to 

adduce his evidence in the case and thereafter, upon consideration of 

the entire materials on record, learned Magistrate shall decide the 

genuineness of the criminal liability on the part of the accused. In the 

process, the accused shall get many opportunities to rebut the evidence 

adduced in the case against him. At times, it may so happen that a 

transaction or a particular set of facts may appear to be civil in nature 

but at the same time, such an act may come within the purview of a 

penal provision of a criminal law. In such a situation, the criminal 

proceeding cannot be negated on the mere ground that it has a fabric 

of civil nature. The case laws relied on by the Ld. counsel for the 

revision-petitioner are not aptly suited to the facts and circumstances of 

the present case. 

16. It appears to me from perusal of the materials on record that the Ld. 

Magistrate has duly considered all the relevant materials on record 
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before taking cognizance of the offence against the revision-petitioner 

and issuing the process against him under the aforesaid sections of law. 

He had done so by passing an order which is well-reasoned. Therefore, 

I find no infirmity in the order dated 10-10-17 passed by the Ld. 

Magistrate which is impugned in this revision. 

17. In the result and for the discussions made hereinabove, no 

illegality, impropriety and incorrectness can be found in the 

order impugned in this revision.The revision is hence, found to 

be devoid of any merit and dismissed on contest.  

18. Let the called-for record be sent back to the concerned court with a 

copy of this judgment.  

  Given under my hand and seal of this court on the 

29thday of July/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
Sonitpur::Tezpur. 

 


